Comments on CopyRight and Use of Materials in Student Videos:

Date:  September 14, 2009    DRAFT
NOTE:  2009 is the 300th anniversary of the first copyright law!!

Although we tend to think of copyright law as protecting the owner of a creative work, the history of copyright law reflects a second purpose: to allow for the use of creative works by others in furthering the progress and education of the community.   

With the invention of the printing press, copyrights became an importanat economic issue.  Typically, strong publisher guilds were formed that that held the copyright, in perpetuity.  What is widely regarded regarded as the first true copyright law (England's Statute of Anne (1709) instead gave authors, rather than printers, title to their works.  Moreover, it established public access to copyrights, and established expirations of a copyright.  When the copyright expired, the material would be in the public domain and able to be reprinted or published by anyone.  The title of this law clearly reflects the purpose of public access:  "An Act for the Encouragement of Learning, by vesting the Copies of Printed Books in the Authors or purchasers of such Copies, during the Times therein mentioned."  -- copyright was established to “encourage learning”.  
Although many laws on copyrights have been enacted in the three hundred years since the Statute of Anne, the principle that copyrighted material can be used by others in certain circumstances, remains.  It is known as the “fair use”.
According to the U.S. Copyright Office, http://www.copyright.gov/fls/fl102.html: “Section 107 contains a list of the various purposes for which the reproduction of a particular work may be considered fair, such as criticism, comment, news reporting, teaching, scholarship, and research. Section 107 also sets out four factors to be considered in determining whether or not a particular use is fair: 

The purpose and character of the use, including whether such use is of commercial nature or is for nonprofit educational purposes 

The nature of the copyrighted work 

The amount and substantiality of the portion used in relation to the copyrighted work as a whole 

The effect of the use upon the potential market for, or value of, the copyrighted work”

The information goes on to specifically say:
The 1961 Report of the Register of Copyrights on the General Revision of the U.S. Copyright Law cites examples of activities that courts have regarded as fair use: “quotation of excerpts in a review or criticism for purposes of illustration or comment; quotation of short passages in a scholarly or technical work, for illustration or clarification of the author’s observations; use in a parody of some of the content of the work parodied; summary of an address or article, with brief quotations, in a news report; reproduction by a library of a portion of a work to replace part of a damaged copy; reproduction by a teacher or student of a small part of a work to illustrate a lesson; reproduction of a work in legislative or judicial proceedings or reports; incidental and fortuitous reproduction, in a newsreel or broadcast, of a work located in the scene of an event being reported.” [my italics]
See also the Stanford University Libraries information on fair use: http://fairuse.stanford.edu/Copyright_and_Fair_Use_Overview/chapter9/9-b.html.  
Our belief is that the inclusion of published music in a student video is consistent with the fundamental principles of copyright law meeting all four of the factors for fair use fair use as listed by the U.S. Copyright office, and as elucidated by the Stanford University Library explanation of fair use.  In addition, it is an educational, non-profit use of this material.  
1.)    The use is transformative: the song is not being used in its original context at all, but as part of a video/PSA about energy or climate.  New value has often been added by this new context, sometimes in a very profound way.  Furthermore, it is a nonprofit educational purpose. 

2.)    The work being used is previously published and recognizable by the general public; the student is not attempting to claim this music as his/her own creation.   

3.)    It is not the complete song – it is a portion, but not enough that it would substitute for the original.  This is NOT the same situation as the piracy cases that have been brought where students have downloaded or uploaded a work in its entirety and in its original form.  
4.)    There is no effect of the use on the potential market or value of the copyrighted work:  The use of this music cannot substitute in any way for someone acquiring this music through legitimate commercial channels.  In fact, one might argue that the use of the work increases the potential market for the work by exposing it to a wider audience than it might otherwise have. 
Note that this is not the same situation as the piracy cases that have been brought where someone is transferring or posting a music file itself, a file which would substitute for purchasing the music.  

Statement for YouTube: “Our belief is that the inclusion of published music in a student video is consistent with the fundamental principles of copyright law meeting all four of the factors for fair use fair use as listed by the U.S. Copyright office, and as elucidated by the Stanford University Library explanation of fair use.  In addition, it is an educational, non-profit use of this material.”

 

Submitted by: Mary Essary, Founder, The Foresight Project

Statement for YouTube: I have a good faith belief that the material was disabled as a result of a mistake or misidentification, and that I am not intentionally abusing this dispute process.
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